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CLOSING AGREEMENT ON FINAL DETERMINATION |
COVERING SPECIFIC MATTERS

byand between '

Internal Revenue Service
Mid-Atlantic Area (TE/GE)
Baltimore, Maryland

and
Department of Maryland, Veterans of Foreign Wars of the United States, Inc. —
and .

Veterans of Foreign Wars of the United States Local Posts
chartered as VFW Posts within the State of Maryland

Under Section 7121 of the Internal Revenue Code of 1986, as amended (the Code), the Department of
Maryland, Veterans of Foreign Wars of the United States, Inc. EIN 52 - 0517415, and Veterans of
Foreign Wars of the United States Local Posts Chartered as VFW Posts within the State of Maryland, as
identified on the signatory page(s) herein, (herein after individually and collectively referred to as the .
“Department” and “Posts”) and the Commissioner of the Internal Revenue Service (hereafter referred to as
the “Service”) make the following closing agreement (hereinafter the “Agreement):

Whereas the Department of Maryland, Veterans of F ore1gn Wars of the United States, Inc. is
recognized as exempt from federal income tax under Section 501(a) of the Code
. as being an organization described under Section 501 (c)(4) of the Code as
a social welfare organization, with deductibility of contnbutlons under sections
170(c)(3) and 2522(a)(4) of the Code.

Whereas the Department of Maryland, Veterans of Foreign Wars of the United States, Inc. has
' been granted a group ruling (GEN #1831) under which all Veterans of Foreign Wars
Local Posts chartered in the State of Maryland and electing to be included therein
are also recognized as being exempt from federal income tax under Section 501 (c)(4)
of the Code as social welfare organizations. There are approximately 132 local
entities covered under thls group ruling. :
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Whereas the Internal Revenue Service has conducted multiple examinations of Veterans
’ - of Foreign Wars entities within the State of Maryland.

- Whereas the Service’s examinations have found that all VFW local posts examined failed to
qualify for continued recognition of exemption under Section 501 (c)(4) of the Code
as their activities do not primarily operate for the promotion of social welfare. More
specifically, canteen facilities and/or gambling activities operated for members,
guests, and/or the general public, do not further a social welfare purpose.

Whereas the Service’s examinations have found that some, but not all, VFW entities failed to
restrict “membership” in a local post to “foreign war veterans” as defined in and as
required by the Constitution of the Veterans of Foreign Wars of the United States.

Whereas the Service’s examinations have found that some, but not all, VF'W entities failed to
adhere to their organizational guest admittance procedures in that guests were not always
accompamed by a foreign war veteran member, : -

Whereas the Servme s examinations have found that some, but not all, VFW entities
operated facilities (e.g. restaurants, swim pools, golf courses, etc.) that were open
to general public patronage or involved “memberships” by the general public.

Whereas the Service’s examinations have found that some, but not all, VFW entities
conducted gambling activities that were not operated in accordance with state or local
law, including games of bingo and the operation of video poker machines.

Whereas the Service’s examinations have found that all VFW entities failed to maintain adequate
records regarding exempt activities, revenue sources and amounts, and whether revenues
were from foreign war veterans, guests, or the general public.

Whereas the Service’s examinations have found that all VEW entities failed to file timely
' and complete Forms 990, Return of Organization Exempt from Income Tax.

Whereas the Service’s examinations have found that some but not all, VEW entifies failed to file
’ timely and complete Forms 990-T, Exempt Organization Business Income Tax Return.

Whereas the Service’s examinations have found that some, but not all, VFW entities paid
individuals within an employer-employee relationship and failed to file timely and
complete Forms 941, Employers Quarterly Federal Tax Return, and/or Form 940
Employer’s Federal Unemployment Tax Return. - .
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Whereas . the Service’s examinations have found that some, but not all, VFW entities paid
individuals for services totaling more than $600.00 annually, for which taxpayer
identification number(s) were not obtained and/or for which Forms 1099, Annual

‘Information Return, were not filed. Additionally, some, but not all, VFW entities
failed to withhold back-up withholding from such payments and/or timely and
accurately file Forms 945, Annual Return of Backup Withholding.

Whereas the Service’s examinations have found that all VFW local posts examined
conducting certain types of gambling activities failed to timely file Forms 730, Tax
on Wagering and Forms 11-C, Occupational and Registration Return for Wagering.

Whereas the Veterans of Foreign Wars of the United States, Department of Maryland and
local VFW Posts chartered in the State of Maryland do not agree with the Service’s
findings in the examinations conducted by the Service. -

Whereas it is the desire of the Department and Posts and the Service to settle by agreement the
specific matter’s described above.

Now, therefore, it is hereby determined and agreed for federal income tax purposes that:

1. When used in this Agreement and in the future operations of the VFW entities chartered by the
National VFW within the State of Maryland for operations after the date of execution of this
Agreement, the following terms, with initial letters capitalized, shall have the following meaning:

Bona Fide Bingo Game - A game that satisfies all requirements of Section 513 (f) of the Code.
Does not include pull-tabs or instant bingo, or any other games that are
similar to pull-tabs or instant bingo. '

Bona Fide Guest - An individual who, after signing a Post Guest Register, is admitted

to a Recreational Facility as a Bona Fide Guest of a Host, but only while
that Host is present at the Recreational Facility and the Host pays for the
goods or services provided to the Bona Fide Guest. '

Code - - The Internal Revenue Code of 1986, as amended.
Delinquent Tax Liabilities - Any and all unpaid federal taxes and statutory additions thereto, whether

or not assessed and/or reflected on a tax or information return, due from the
Department or any of the Posts from January 1, 1989 through and including
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the last taxable period(s) for which a return of any nature was due to be filed
as of the effective date of this Agreement. Delinquent Tax Liabilities
include, without limitation, all employment, excise, and income taxes,
penalties for delinquent filing, furnishing and/or obtaining, and/or

failing to file, furnish, and/or obtain any required tax return or information
return, including, without limitation, Forms W-2, W-2G, W-3, W-4, W-9,
11-C, 730, 940, 941, 990, 990-T, 1096, 1099, 1120, 1120-POL, negligence
penalties, trust fund recovery penalties, disclosure penalties, understatement
penalties, valuation penalties, and related interest, as well as the delinquent
payment and/or non payment of any of the foregoing tax liabilities. -

Department - Department of Maryland, The Veterans of Fore1gn Wars of the United
States, Inc. -
Determination Letter - The approved determination letter which the Department and its Posts

- “contemplate receiving from the Service after the Group Exemption
Application that has been filed with the Service is processed.

Gambling Activity - Shall include using, engaging in, or carrying on any game of chance or
wager for money which includes, without limitation, the use of poker
machines, slot machines, video machines, or other apparatus or device, the
sale or purchase of pull-tabs, any form of lottery, or playing any game of
bingo.

Governing Documents - The Charter, By-Laws, and Manual of Procedure of the National VFW.
Group Exemption Application - The application for recognition of a group exemption under Section 501
(c)(19) of the Code, with deductibility of contributions under section _
170(c)(3) of the Code, which the Department contemplates filing on behalf
of 1tself and its Posts. '
Host . -A Member of a Post or a member of an Auxiliary associated with that
. post who sponsors the admission of a Bona Fide Guest into or onto, or a

Bona Fide Guest’s usage of, a Post’s Recreational Facility. .

Illegal Gambhng Activities - A gambling activity which is not a Legal Gambling Actmty under any
Federal, state or local law.

Ineligible Individual - Any individual who is not a Member.
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Legal Gambling Activity - A gambling activity which is permitted under all applicable laws.

Member(s) - Foreign War Veterans hav_iné membership in the VFW under the National
VFW’s Governing Documents. :

Membership Rights - The rights to attend official meetings of the Department or a Post, to cast a
vote for officers at an official meeting of the Department or a Post, to run
for and hold an office established by the Governing Documents of the
National VFW, the Department, or a Post, and/or to use a Recreational
Facility of the Department or a Post without being accompanied by a
Member.

National VFW - The veterans organization chartered by the United States Congress
known as Veterans of Foreign Wars of the United States.

Posts - “The VFW posts under the jurisdiction of the Department.

Post’s Guest Register - A register maintained on a contemporaneous basis at each Post Recreational
Facility, which reflects the name and Status of all persons admitted into
or onto, or permitted to use, the Recreational Facility, the date of admittance
or usage, and the name of the Member and the name of the Host to whom
each Bona Fide Guest is hosted or to whom each Relative is related.

Recreational Facility - A facility owned and operated by the Department or a Post primarily for
' the recreation and social enjoyment of its Hosts and their relatives and
Bona Fide Guests. Examples of a Recreational Facility include a canteen,
restaurant, golf course, tennis court, and swimming pool. ‘

Relative - An individual who is either a spouse or child of a Host, or a surviving
spouse of a deceased member, but only while accompanied by the Host.

Service - The Internal Revenue Service

*

Status - For purposes of the Post Guest Register, the term status means
Member, Host, Bona Fide Guest or Relative.

UBI - An acronym for “unrelated business income,” which is certain gross
" income derived from a trade or business unrelated to the Department’s
_ or a Post’s exempt function, all as defined in Sections 511 to 513 of the
Code.
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UBIT o - An acronym for “unrelated business income tax,” which is the tax
imposed on certain taxable income derived from a trade or business
unrelated to the Department’s or a Post’s exempt function, all as defined
in Sections 511 to 513 of the Code.

2. The Department and its Posts and the Service will be parties to and be governed by the Agreement.

3. The Department and its Posts will grant Membership Rights only to Members in accordance
with National VFW Governing Documents, and will permit only Members to possess and
exercise Membership Rights. A Post shall not knowingly permit an Ineligible Individual to possess
and exercise Membership Rights. A Post shall be deemed to knowingly permit an Ineligible '
Individual to possess and exercise Membership Rights if the Commander of the Post fails to take
prompt and reasonable remedial action after discovering that an Ineligible Individual possesses
and/or is exercising Membership Rights. -

4. A Post may permit persons other than Hosts and their Bona Fide Guests and Relatives to be the
primary users of its Recreational Facilities if it transfers possession and control of the Recreational
Facilities to a wholly-owned for-profit subsidiary. A Post may transfer possession to a wholly
owned, for-profit subsidiary by deed or by lease.

5. A Bona Fide Guest identified in the Post Guest Register and accompanied by a Host may
enter into or onto, or use a Post’s Recreational Facility, but only while a Host of the Bona Fide Guest
is present at the Recreational Facility. When a Host leaves a Recreational Facility, all of the Host’s
Bona Fide Guests are required to leave as well. If a Bona Fide Guest remains after his or her Host
leaves, the Bona Fide Guest shall lose his or her Bona Fide Guest Status and will thereafter be
considered an Ineligible Individual exercising Membership Rights for so long as he or she remains at
the Recreational Facility unaccompanied by a Host. '

6. A Relative, who is identified in the Post Guest Register, may enter into or onto, or use a Post’s
Recreational Facility, but only while accompanied by the Host.

7. The fact that a Post exempt under Section 501 (c)(19) of the Code permits Members, Hosts, _
‘Relatives or Bona Fide Guests to engage in Gambling Activities shall not affect the exempt status of
the Post. o

~
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. The proceeds of Legal or Illegal Gambling Activities derived from Members and Hosts, or Legal

Gambling Activities derived from Members, Hosts and Relatives shall not be included in UBI and
shall not be subject to UBIT. All other income derived from Legal or Illegal Gambling Activities shall
be included in UBI and subject to UBIT, unless excepted by a provision of the Code. In
computing UBIT from Gambling Activities, a Post shall be permitted to deduct payoffs to winners
only in connection with Legal Gambling Activities and then, only if the Post complies with all
applicable reporting requirements imposed by the Code. Bona Fide bmgo games are not subject to
UBIT, even if they are open to the public. : :

. Income received from Members, Hosts and Relatives from the sale of food and/or beverages and/or

admission charges shall not be included in UBI or subject to UBIT. Any income received directly

from persons other than Members, Hosts, or Relatives shall be included by the Post in UBI and be

subject to UBIT, unless excepted by a provision of the Code.

The Posts agree that UBI will not exceed 49% of the Post’s gross recelpts from all sources for any
taxable year.

The Department and Posts shall maintain adequate books of account and records of all transactions,
including exempt function activities, non-exempt function activities and unrelated business activities,
as required under Section 6001 of the Code, and each Post shall maintain a Post Guest Register for
each Recreational Facility which it owns and operates.

Contemporaneously with the execution of this Agreement by the Service, the Department shall
pay by certified check to the Service the sum of $150,000.00 in satisfaction of all Delinquent Tax
Liabilities.

The Department and Posts agree that they will not amortize, deduct, or otherwise attempt to ;ecover
from the Service any portion of the payment specified in paragraph 12.

For Posts not examined by the Service, this Agreement does not create a safe haven under the
provisions of Section 530 of the Revenue Act of 1978, as extended by the Tax Equity and Fiscal
Responsibility Act of 1982 (TEFRA).

The Department agrees 1t will budget resources annually and engage competent professional(s) to

render advice and guidance to Posts regarding record keeping, internal controls, federal return ﬁhng,
and federal tax obhganons ’
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16. The Department agrees it will devote a portion of its Statewide Annual Conference Agenda to the
education of Posts’ officers on record keeping, internal controls, federal retun filings, and federal tax
obligations of Posts. The Post(s) agree that annually Post officials will educate its members and
employees regarding membership rights, Bona Fide Guest procedures, Post Guest Register
book requirements, etc. '

17. The Department agrees that upon receipt of any written notification to it by the Service that any Post
is not qualified for continued inclusion in the Department’s Group Ruling, that the Department will
not include said Post in its annual updates of Posts covered by the Group Ruling that the Department
files with the Service.

18. This Agreement may be executed in any number of counterparts, each of which shall be an original,
with the same effect as if the signatures thereto were upon one instrument. :

19. The Department agrees that its failure to comply with paragraph eleven (11); or any other material
provision of this Agreement shall constitute an event of default. If the Department fails to cure any
such event of default within sixty (60) days of receipt of written notice of default from the Service, the
Department agrees to revocation of its exempt status, and agrees that any liabilities, including tax,
penalties and interest (but not including Delinquent Tax Liabilities), resulting from the revocation of
exempt status, may be assessed for any tax periods ending after the date of the event of default, which
are open within the limitations period set forth in section 6501 of the Code.

Notwithstanding the foregoing, the Department agrees that its intentional failure to comply with

paragraph eleven (11), or any other material provision of this Agreement shall constitute an event of
intentional default. If the Department fails to cure any such event of intentional default within sixty

(60) days after receipt of written notice of default from the Service, the Department agrees to

revocation of its exempt status, and agrees that any liabilities, including tax, penalties and interest (but

not including Delinquent Tax Liabilities), resulting from the revocation of exempt status, may be sl
assessed for any tax periods ending after the date of the event of default, without regard to the

limitations period provided by section 6501 of the Code.

THIS CLOSING AGREEMENT is final and conclusive except:

A. The matter to which it relates may be reopened in the event of fraud, malfeasance or
misrepresentation of material fact upon which the Agreement is based;

B. It is subject to the Internal Revenue Code sections that expressly provide that effect be given to their
provisions (including any stated exception for Code Section 7122), notwithstahding any other law or

rule of law; and

C. If it relates to a tax period ending after the date of this Agreement, it is subject to any law eniacted after |
the Agreement date that applies to that tax period. - - -
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In WITNESS THEREOF, the above parties to this Closing Agreement as to Final Determination Covering
Specxﬁc Matters have executed this Closing Agreement in triplicate on the dates indicated below. By
signing thxs Agreement, the parties certlfy that they have read and agreed to its terms.

Commissioner of Internal Revenue Service by J%Z" « / ; ,

/ /MA/‘ T1t1e Date %,7 /d‘/

Veterans of F orelgn Wars of the United States, Inc.

SI#7r  Cdmpaseps : f//f/ 2V

Title Pate

/v/éxaﬂf ¢ B Gz Walb | -D‘{t/c;/zam

Name/Signature 4 ~Title

i Srare  ANTUTBNT 4/-3--—/
Name/&gfature _.. Title Date

Veterans of Foreign War of the United States Local Posts Chartered as VFW Posts wnthm the State of
Maryland
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